The Americans with Disabilities Act (ADA):

Seventeen Years Later
“Now I sign legislation which takes a sledgehammer to another wall, one which has for too many generations separated Americans with disabilities from the freedom they could glimpse, but not grasp…. I now lift my pen to sign this Americans with Disabilities Act and say ‘Let the shameful wall of exclusion finally come tumbling down’.” 

President George H.W. Bush (1990)
When it was passed by the 101st Congress and signed by President George H.W. Bush in 1990, the Americans with Disabilities Act (ADA) had the stated intention of providing a “clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities.” Americans with disabilities looked forward to the day when the barriers would be gone that had always prevented access to full participation, inclusion, and equality of opportunity in America. On July 26, 2007, we celebrate the seventeenth anniversary of the enactment of the ADA.

In its seventeen years of existence, the ADA has brought a host of changes in access to community activities, services, transportation, communication, and many other aspects of American life.  And as people have sought the help of the courts to have their rights under the ADA upheld, there have been many lower court rulings and a few Supreme Court decisions that have clearly served to liberate people with disabilities (e.g. Supreme Court decisions in Tennessee v. Lane, Martin v. PGA Tours, and Olmstead v. L.C.). 

Unfortunately, however, the ADA’s promise has gone unfulfilled for thousands of Americans with disabilities who want to work and who face discrimination that restricts their ability to do so.  This is due to a host of lower court rulings and some significant Supreme Court rulings that have retreated from the core principles of the ADA, and that the “shameful wall of exclusion” has not “come tumbling down” after all. 

Seventeen years after the ADA was signed:

· The employment rate of people with disabilities has not improved.  Up to 70% of people with disabilities of working age are unemployed, the same as in 1990.
· Two-thirds of people with disabilities who do not have a job indicate they would work if they could find employment. 
· Courts decide in favor of employers and against people who charge workplace disability discrimination 97% of the time, often before the person has even had a chance to show that the employer treated them unfairly. 
Why do the courts rule against people who charge discrimination in employment?   The courts have created an absurd Catch-22 for people who claim employment discrimination.  The employer can say a person is “too disabled” to do the job but not “disabled enough” to be protected by the law.  The case is then thrown out of court, and the individual is never given the chance to prove he or she can do the job.  
People with conditions like epilepsy, diabetes, HIV, cancer, hearing loss, or mental illness, for example, who manage their disabilities with medication, prosthetics, hearing aids, or other “mitigating measures” are viewed as “too functional” to have a disability and are denied the ADA’s protection from employment discrimination. Likewise, people who have been denied a job or fired because an employer mistakenly believed that they could not perform the job, or the employer just did not want “people like that” in the workplace, are also denied the ADA’s protection from employment discrimination. 
Just this year, in one of the most absurd court decisions of all, a man with intellectual and developmental disabilities and a diagnosis of Down syndrome was determined by the 11th Circuit Court of Appeals not to be disabled for purposes of the ADA.  In Littleton v. Wal-Mart Stores, Inc., (No. 05-12770 - 11th Cir. May 11, 2007), the Eleventh Circuit found that Charles Littleton “sometimes has difficulty thinking or communicating…{but} it is unclear whether thinking, communicating and social interaction are ‘major life activities’ under the ADA.” The court went on to say, “Assuming that thinking, communicating and social interaction are ‘major life activities’ under the ADA, we conclude that Littleton has failed to create a genuine issue of material fact that he is substantially limited in those pursuits. Thus he has failed to assert a prima facie case of discrimination under the ADA.”  Therefore, a man who has a clear record of having an intellectual disability his entire life was put in the position of not only having to prove that he has a legitimate disability but of having to prove that thinking, communicating and social interaction are “major life activities.”
How did we get to this point?   Charles Littleton’s case is just a recent example.  In 2005, the U.S. District Court of Delaware decided that Rob Emory, who has hemiplegic cerebral palsy, did not have a disability as defined by the ADA, since he had achieved high school graduation (through special education), employment, and various types of community participation.  The Appeals Court, however, found that the lower court focused on Emory’s achievements “but ignored ample evidence of his substantial limitations in learning and performing everyday manual tasks” and overturned this egregious decision. 
The U.S. Supreme Court, however, has rendered the most damaging and far-reaching decisions.  It began in 1999 when the high court heard the case of Sutton v. United Airlines in which twins with severe (if not corrected) vision impairments had unsuccessfully sought pilot jobs with United Airlines and felt they had been discriminated against when they were not hired.  The court ruled that they were not actually disabled because their vision could be corrected by “mitigating measures,” – eyeglasses- discounting altogether their claim of discrimination.  Since then, the Supreme Court has rendered a number of decisions that clearly placed the burden on the individual with a disability to prove her/his disability rather than proving that discrimination occurred.  

Can Congress do anything?  As one of the original co-sponsors of the ADA in 1990, Congressman Steny Hoyer (D-MD) said in his 2002 Washington Post op-ed, “Not Exactly What We Intended, Justice O'Connor,” that it was not the intent of Congress “that lawyers for businesses and individuals should spend time and money arguing about whether people can brush their teeth and take out the garbage” before being able to show unfair discrimination in employment. 
Last year, in an effort to restore the ADA’s original intent, Congressmen Jim Sensenbrenner (R-WI), Steny Hoyer (D-MD) and John Conyers (D-MI) introduced the Americans with Disabilities Act Restoration Act.   This bill would have amended the ADA to bar discrimination against anyone "on the basis of disability," a change from the act’s current wording which bars discrimination "against an individual with a disability," the very wording that has been so narrowly construed by the courts and has often resulted in judges trying to decide whether someone actually has a disability that qualifies them for protection.  A similar legislative “fix” is currently under consideration this year in both the House and the Senate.  

What are the chances for success?  As Congressional supporters attempt to return the ADA to the track that Congress meant for it to follow in 1990, the best strategy for passing new legislation has still not emerged from our champions in the House and Senate.  With no bill yet introduced in either chamber, time is running short this year to assemble the same kind of broad bipartisan and bicameral coalition that passed the original ADA. 
Seventeen years have gone by since the signing of the ADA, eight since the first devastating Supreme Court decision.  Will it look the same on the 18th anniversary?  Will yet more people face unfair job discrimination only to face unfair rulings by unfair courts?  How many more people will have to suffer discrimination?  How many more bad court decisions will have to be handed down before the Congress decides to act to make real the promises it made to Americans with Disabilities so long ago? 
Restoration of the ADA remains among the “critical” Legislative Goals for The Arc and United Cerebral Palsy.  To learn more about ADA Restoration efforts, go to the Consortium for Citizens with Disabilities website, www.c-c-d.org.

